	FBT – Perquisites vs. Fringe Benefits

	1. Pre FBT position 

1. Section 15 of the Income tax Act creates a charge of income tax on an income under the head ‘Salaries’. Section 17 defines ‘salary’ for the purposes of s. 15 to inter alia include ‘perquisites’ or ‘profit in lieu of salary’ vide clause (iv) of sub-section (1). These terms, namely ‘perquisites’ and ‘profit in lieu of salary’ are defined by sub-sections (2) and (3), respectively. Sub-section (2) provides a list of various items of provisions and expenditure by the employer which are regarded as the perquisites for the purposes of s. 15. Further, the value of any other benefit or amenity as may be prescribed is also treated as a perquisite vide clause (vi) of the said sub-section. Rule 3 of the Income tax rules provide for the valuation of such perquisites.
  

2. The sum and substance of the position, so far, was that the perquisites were includible in computing income under the head ‘Salaries’ and were taxable in the hands of employees. The amount that was to be included in such computation was either determined by the prescribed rules or by the market valuation thereof. The expenditure incurred by the employer on provision of perquisites was allowable as deduction in the hands of the employer in computing his income.
  

3. Scope of the perquisite was so vast that almost every benefit or amenity provided to the employee was taxable in his hands at market value or at prescribed value, unless the same was specifically exempted by law or by notification. However, in cases where the benefit or amenity was collectively enjoyed by the employees there was difficulty in attributing the quantum of benefit to individual employees for the purposes of taxation in their hands. Similarly, difficulties were faced by the revenue authorities in bringing to tax a perquisite in the hands of an employee where the expenditure on benefit or amenity was incurred for the business purposes and where incidentally the 
benefit was believed to be enjoyed by the employee. 
  

2. Post FBT position – A paradigm shift 

1. The Finance Act, 2005 has effected a paradigm shift in taxation of perquisites resulting in to taxation in the hands of the provider of perquisite and not the recipient of such perquisite. The one who receives the benefit; the income is spared and the one who spends; incurs the expenditure is taxed for having spent. Introduction of FBT has the effect of shifting a substantial tax liability from employees, as a class, to the employers. Government employees, including the proverbial draftsmen, are the biggest beneficiaries. Perhaps that is the perquisite of running a government. 
  

2. New Chapter XII H creates a charge for payment of FBT on the specified employers. FBs, now chargeable in the hands of employers, will not be chargeable in the hands of the employees. Those perquisites hitherto taxable in the hands of the employees will no longer be taxable in their hands provided the same are chargeable as the FBs in the hands of the employers. 
  

3. Perquisites which are specifically included in Chapter XII H, whether as the Fringe Benefits or as the Deemed Fringe Benefits will now be taxable in the hands of the employers alone. The class, type and kind of such FBs and the rules of their computation and taxation are discussed in detail in other chapters of this Special Story and the readers are requested to refer to the same for the complete understanding of the discussion herein. 
  

4. To give effect to the intention of not taxing the specified perquisites in the hands of the employees, the valuation rules are amended vide notification No. 68/2005 dated 28th February, 2005, whereby the following sub-rules have been withdrawn with effect from 1st April, 2005; 

a. Rule 3(2) relating to valuation of motor car perquisite, 

b. Rule 3(6) relating to free or concessional journey to transport employees, 

c. Rules 3(7)(ii) to 3(7)(vi) relating to value of travelling, free meals, gift, credit cards, club facility, and 

d. Rule 3(8) relating to valuation of any other benefit. 
  

5. The effect of the above referred withdrawal is that now no rules of valuation are available for valuing such perquisites and as the same are specifically included in Chapter XII H, they will not be considered in computing the income under the head ’salaries’. Accordingly, use of motor car, free or concessional journey to transport employees, value of travelling, free meals, gifts, credit cards, club facility, and importantly any other benefit not specified by the Act or Rules will not be taxed as a perquisite in the hands of the employees. 
  

3. Status quo 

Status quo is maintained for the below mentioned perquisites and allowances. They shall not be liable to the Fringe Benefit Tax and instead shall continue to be taxable in the hands of the employees alone. These benefits continue to be considered as perquisites in the hands of the employees subject to exemption or concession, if any, in respect of such perquisites. 

. Rent free or concessional accommodation 

a. Transport facility 

b. Reimbursement of medical expenses (in view of proviso to Section 17(2). 

c. Interest free or concessional loan 

d. Supply of gas, power or water for household consumption 

e. Use of cell phone 

f. Use or transfer of movable assets at concessional rates 

g. House rent allowance 

h. Leave travel assistance/allowance/concession 

i. Transport allowance 

j. Any other allowance 
  

a. Beneficial to employees 
Other things remaining the same, the FBT lowers the tax liability in the hands of the employees and as a result ensures higher take home for them. The liability stands shifted o the employers who may realign the salary structures to neutralise the effect of the amendment. 
  

a. Provisions to avoid double taxation 
0. The value of any other fringe benefit or amenity, excluding the fringe benefits chargeable to tax under Chapter XII H, as may be prescribed will continue to be taxed in the hands of the employees. Clause (vi) of section 17(2) has been amended with the intention to provide for mutual exclusion. Those benefits or amenities, taxable in the hands of the employers, will not be included in the income of the employees. Likewise, section 115WB(3) provides that privilege, service, facility or amenity does not include perquisites in respect of which tax is paid or payable by the employees. Accordingly a prescribed fringe benefit, included in the income of the employee, in view of the provisions of the section 17(2), is not liable for the Fringe Benefit Tax. Benefit on which tax is paid or payable by the employees cannot be taxed as fringe benefits in the hands of the employer in view of section 115WB(3).
  

1. These provisions are introduced with the apparent intention of avoiding double taxation and to provide for mutual exclusion. However, the use of different terminologies, in these provisions, present the case of an avoidable confusion. S. 17(2)(vi) uses the term ‘chargeable’ by providing that the FBs chargeable to tax under Chapter XII H will be excluded in computing the income under the head ‘Salaries’. As against the above, s. 115WB(3) excludes such perquisites in respect of which ‘tax is paid or payable’ by the employee. Two different tests are applied at two different places to achieve the same objective. For exclusion in the hands of the employee, it will have to be shown that the benefit in question was chargeable in the hands of the employer, whether actually charged or not, while, for exclusion in the hands of the employer, it will have to be shown that the tax is paid (or payable) on the benefit, by the employee.
  

2. The doubt assumes relevance in cases where a particular benefit, otherwise chargeable in the hands of an employee, is not actually taxed due to an exemption specifically enjoyed in respect of such benefit or a part thereof is not taxed due to the partial exemption enjoyed by such benefit.
  

1. Effect of amendment in rules 

Besides the amendments in rules discussed earlier, two things require attention. One, the value of benefit in case of rent free accommodation is now to be taken at 20% (10% before amendment) of salary in cities having population exceeding 4 lakh and 15% (7.5% before amendment) in other cases. Second, the notification, for some strange reasons, is made effective from 1st April, 2005 and shall apply for assessment year 2005-06 , and onwards while the Fringe Benefit Tax is introduced w.e.f. assessment year 2006-07.
  

1. Allowances exempt perquisites and FBT 

0. An allowance being in the nature of a ‘profit in lieu of salary’, includible in the hands of the employee in computing the income under the head ‘Salaries’, should not be taxed under Chapter XII H to the Fringe benefit Tax. The specific provision of 
s. 115WB(3) however restricts the scope of exclusions to ‘perquisites’ but not ‘profit in lieu of salary’. A clarification will be welcome to put the issue beyond any realm of doubts. The allowances including the following shall continue to be taxed in the hands of the employees and shall be eligible for the exemption, where provided.:— 

0. Leave Travel Assistance – Section 10(5), r.w.r. 2B 

0. House Rent Allowance – Section 10(13A), r.w.r. 2A 

0. Conveyance Allowance – Section 10(14)(i), r.w.r. 2BB(1) 

0. Transport Allowance – Section 10(14)(ii), r.w.r. 2BB(2) 

0. Expenditure on medical treatment – Proviso Section 17(2)(vi), r.w.r. 3A 

0. Transport services for workers and staff – Explanation to S. 17(2)(iii)
The use of any vehicle for journey by the assessee from his residence, to office or other place of work, or from such office or place to his residence, is not regarded as a benefit or amenity granted or provided to him free of cost or at a concessional rate, by virtue of 
s. 17(2)(iii). Accordingly, the expenditure on transport or commutation between office and residence has been specifically exempted from income-tax.‘ No amendment has taken place in respect of this provision. The Finance Bill, 2005, while introducing the Chapter XII H had specifically provided that provision of such transport shall not be regarded as the Fringe Benefit for the purposes of Chapter XIIH, however, while enacting the bill, the absence of this provision is conspicuous. This however does not alter the existing provision wherein such transport facility will be exempt in the hands of the employee by virtue of 
s. 17(2)(iii). As regards, the employer, the relevant part of the Finance Minister’s speech, 273 ITR (St.) p.56, may help:—

‘However, transport services for workers and staff and canteen services in office or factory will be outside the tax net’. The Finance Minister has reiterated his desire while moving the amendments to the Finance Bill, 2005, on 5-5-2005, 145 Taxman (St.) p. 30 :—

‘We have excluded a number of benefits which accrue to us. For example, canteen expenditure has been excluded, transport and travelling has been excluded’.
  
0. Medical benefits and allowances
Proviso to s. 17(2) grants a specific exemption, in different circumstances, to an employee from tax in respect of an expenditure incurred by the employer on the medical treatment of an employee or his family members, subject to the prescribed conditions and limits. These provisions will continue o enable an employee to claim relief from tax where the same is sought to be taxed in his hands. As regards, the employer, he may rely on s. 115WB(3) to claim exclusion from Fringe Benefit Tax on the ground that such a perquisite is the one in respect of which the tax is payable by the employee but is not paid on account of specific relief conferred on him.
  

1. General Rule 3(8) deleted 

0. Rule 3(8), deleted w.e.f 1-4-2005, provided that the value of any other benefit, or amenity, service, right or privilege provided by the employer shall be determined on the basis of cost to the employer under an arm’s length transaction as reduced by the employee’s contribution, if any. The said rule further provided that the expenses on telephone including mobile will not be covered by the above rule.
  

1. The effect of this amendment, in the hands of employee, is that a perquisite not specifically made taxable, will not be taxable in his hands. The expenditure on telephone is now specifically made liable to the Fringe Benefit Tax in the hands of the employer. 


